U.S. Department of Justice

United States Attorney
District of Minnesota

600 United States Courthouse

300 South Fourth Street
Minneapolis, Minnesota 55415

July 7, 2004

TO: The Parties Listed On The Attached Unsworn Decl arati on
For Proof of Service

In re: MARC HAROLD FERRI S,
TRACI E KAY FERRI S,
Chapter 13
BKY No. 04-32869
Hearing Date: July 15, 2004, 10:30 a.m

Encl osed and served upon you is the Objection to
Confirmati on of Chapter 13 Plan and Motion to Dism ss of the
United States, on behalf of the Internal Revenue Servi ce,
supporting Menorandum and proposed Order in the above
entitled proceeding.

Si ncerely,

THOVAS B. HEFFELFI NGER
United States Attorney

By: /E/ DAVID L. ZGOSS
DAVI D L. ZGSS
Speci al Assi st ant

United States Attorney

Attorney No. 1501-64
Galtier Plaza, Suite 650
380 Jackson Street
St. Paul, Mnnesota 55101
Tel. No. (651) 726-7375




UNI TED STATES BANKRUPTCY COURT
DI STRI CT OF M NNESOTA

In re:

MARC HAROLD FERRI S,
TRACI E KAY FERRI S,

Bankruptcy Case No. 04-32869

UNSWORN DECLARATI ON FOR
FOR PROOF OF SERVI CE

The undersi gned, an enployee of the Ofice of Chief
Counsel, Internal Revenue Service, with office address of
Galtier Plaza, Suite 650, 380 Jackson Street, St. Paul,

M nnesot a, declares that on

fol |l ow ng:

July 7, 2004 , she served the

1. Objection to Confirmation of Chapter 13 Pl an and
Motion to Disniss of the United States, on behalf of the

| nt ernal Revenue Service,

2. Supporting Menorandum
3. Unsworn Declaration for

Pr oof of Service

on each of the entities naned below, by US. mail (unless

ot herwi se indicated) by mailing to each of them a copy thereof
by enclosing sanme in an envelope with first class nail postage
and depositing sanme in the post office at St. Paul, M nnesota,
addressed to each of them as follows:

Jasm ne Z. Keller
Chapter 13 Trustee

12 S. Sixth Street, #310
M nneapolis, MN 55402

Thomas B. Heffelfinger
United States Attorney
600 U.S. Courthouse

300 South Fourth Street
M nneapolis, MN 55415

M nnesota Depart nent of
Revenue

Col | ecti on Enforcenent Unit
P. O. Box 64447

551 Bankruptcy Section

St. Paul, MN 55164

United States Trustee
1015 U. S. Court house
300 South Fourth Street
M nneapolis, MN 55415

Marc H. and Tracie K. Ferris
17800 Firebird Court
Farm ngton, MN 55024

El i zabeth A. Cloutier

Cloutier & Cloutier LLP

608 Second Avenue S, Suite 250
M nneapolis, MN 55402

| decl are, under penalty of perjury, that the foregoing



is true and correct.

Executed: July 7, 2004 Signed: /E/ SUZANNE B. BOERBON

SUZANNE B. BOERBON



UNI TED STATES BANKRUPTCY COURT
DI STRI CT OF M NNESOTA

In re: Bankruptcy Case No. 04-32869
MARC HAROLD FERRI S,
TRACI E KAY FERRI S, Chapter 13
Debt or s.

NOTI CE OF HEARI NG, OBJECTI ON TO CONFI RVATI ON
OF CHAPTER 13 PLAN AND MOTI ON TO DI SM SS

To: The debtors and other entities specified in Local Rule
9013- 3.

1. The United States of Anmerica (USA), on behalf of its
agency, the Internal Revenue Service (IRS), noves the Court
for the relief requested bel ow and gives notice of hearing.

2. The Court will hold a hearing on this objection and
notion on July 15, 2004, at 10:30 a.m or as soon thereafter
as counsel can be heard, before the Honorable Dennis D.

O Brien, United States Bankruptcy Judge, in Courtroom 228C,
U S. Courthouse, 316 North Robert Street, St. Paul, M nnesota
55101.

3. Any response to this notion nust be delivered and
filed not later than 24 hours before the time set for the
heari ng (excl udi ng Saturdays, Sundays and holidays), or
mai l ed and filed not |later than three days before the hearing

dat e (excludi ng Saturdays, Sundays and holidays). UNLESS A
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RESPONSE OPPOSI NG THE MOTION IS TI MELY FI LED, THE COURT MAY

GRANT THE MOTI ON W THOUT A HEARI NG

4. This Court has jurisdiction over this matter under
28 U.S.C. " 157 and 1334, Bankruptcy Rule 5005, and Local
Rul e 1070-1. This proceeding is a core proceeding. The
petition commencing this Chapter 13 case was filed on May 12,
2004.

The case is now pending in this Court.

5. This objection and notion arises under 11 U. S.C. 88
1307, 1324 and 1325, Fed. R Bankr. P. 1017, 3015 and 9014,
and Local Rules 1017-2, 3015-3, 9013-1 through 9013-3, and
9017-1. The USA objects to confirmation of the proposed
Chapter 13 plan (the "Plan") and noves for dism ssal of this
case for the reasons stated bel ow

FACTS

6. The IRS has filed a Proof of Claimin this case, a
copy of which is attached hereto as Exhibit A, which reflects

t he follow ng conponents and anpunts:

Secured Claim $ 7,566.44
Unsecured Priority Claim $45, 014. 24
Unsecured General Claim $47,624. 28
TOTAL CLAI M $100, 204. 96




7. No objection to the IRS claimhas been filed.

8. The Pl an pending confirmation provides for the
foll owi ng paynent totals:

| RS Secured Claim $ 7,566. 44

| RS Unsecured Priority Claim $45,014. 24

Unsecured General Cl ains: $47, 624. 28

9. The debtors have not filed inconme tax returns for
1999, 2000, 2001, 2002 and 2003. Tracie K. Ferris has not
filed the income tax return for 1998.

10. The Pl an contains no provisions indicating the
debtors will file post-petition tax returns when they are
due, or that the debtors will pay post-petition taxes when
t hey are due, during the period in which the Plan is to be
perfornmed.

11. The I RS has not accepted the Plan.

OBJECTI ON TO CONFI RVATI ON

12. The Pl an does not neet the requirenments of 11 U S.C
"" 1325(a)(1) and 1325(a)(5) because it fails to properly

provide for the secured claimof the IRS.
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13. The Pl an does not neet the requirements of 11 U S.C
"" 1322(a)(2) and 1325(a)(1l) because it fails to properly
provide for the unsecured priority claimof the IRS.

14. The sufficiency and feasibility of the proposed plan
cannot be evaluated until the unfiled tax returns are filed
and the actual ampunts of the claimof the IRS can be
det erm ned. The Plan may not neet the requirenents of 11
U S C "" 1325(a)(4) and 1325(a)(6) because, as a result of
unfiled tax returns, the RS may be owed additional anmounts,
presently unknown, which may increase its unsecured priority
and unsecured general clainms.

15. The Pl an does not neet the requirenents of 11 U S.C
" 1325(a) (6) because it fails to provide that during the
period in which the Plan is to be perfornmed the debtors w ||
file their tax returns, and pay their tax liabilities, as and
when t hey becone due. As submtted, the Plan is not
feasible. In this regard, Exhibit B hereto contains
appropriate provisions to be added to any nodified plan
submtted for confirmtion.

16. As proposed, the Plan does not neet the requirenents
for confirmati on established by 11 U S.C. § 1325 and,
therefore, confirmation should be denied. Accordingly, the

case should be dism ssed pursuant to 11 U.S.C. * 1307(c)(5).
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VWHEREFORE, for the foregoing reasons, the United States
prays that the plan of reorganization filed by the debtors not
be approved or confirmed and that the case be disnissed or

converted pursuant to Bankruptcy Code Section 1307(c)(5).

THOVAS B. HEFFELFI NGER
United States Attorney

Dat e: July 7, 2004 By: [ E/ DAVID L. ZOSS
DAVI D L. ZOSS
Speci al Assi st ant
United States Attorney
Attorney No. 1502-64
Galtier Plaza, Suite 650
380 Jackson Street
St. Paul, M nnesota 55101
Tel e: (651) 726-7375




F6HM B10 (Official Form 10){04/04)

UNITED STATES BANKRUPTCY COURT

DISTRICT OF MINNESOTA

Name of Debtor

MARC HAROLD & TRACIE KAY FERRIS J

Case Number
04-32869

NOTE: This Torm should not b uied to make a clilm for o wdministrative expense arisfng alter the commencement.
of the.case, A “‘request’’ of payment of an admipistrative expmﬁmayheﬂledpursmt(nuusc LE L N

Name of Creditor (The person or other ent':ty”to whom the debtor owes | [ Check box if you are aware that
moReEy O property): anyone else has filed a proof of
. clzim relating to your ¢laim.

Department of the Treasury - internal Revenue Service Attach copy of statement giving
Name and address where notices should be senit —  paniadas

ame and address where notices should be sent: )

internal Revenue Service 0 %ﬁ?&cgosn'fi‘;‘i‘c}éz‘}f_onggc

Internal Revenue Service e ente Y ot m this case

316 North Robert Street picy .

Stop 5700STP [0 Chetk box if the address differs

St. Paul, MN 55101 from the address on the envelope
Telephone number: {651) 312-7988 Creditor #:5804556 sent ip you by the court. THIS SPACE 15 FOR COURT Ust O
Account or other number by which creditor identifies debtor: Check here [ replaces

see attachment if this claim (] agends previously filed claim, dated:

1. Basis for Claim

1 Goods sold R ) . .

) Services performed g ‘l]{veurec benefits as (;efmed in 11 U.St._(l'.;. § 1;114(3)

Money loaned ages, salaries, an co_mpensauon (fill out below)
0 S h Last four digits of 88 #;
g _I;crsconal injury/wrongful dea Unpaid compensation for services performed
axes
] Other from to
{datc) (date) _
2. Date debi was incurred: 3. If court judgment, date obtained:
see attachment
4. Total Amount of Claim at Time Case Filed: § 47.624.28 7.566.,44 45 014.24 100.204.9
funsecured) (secured) (priority) (Total)

If all or part of your claim is secured or entitled to prionty,

interest or additional charges,

5 Check this box if claim includes interest or other charges in addition to the principa

also complete liem 5 or 7 below.

| amount of the claim. Attach itemized staternent of all

5, Secured Claim.
(® Check this box if your claim is secured by collateral (inciuding a
right of setoff).

Brief Description of Collateral:
™ Real Estate B Motar Vehicle
M Other__see below”

Value of Collateral: $__ see bslow”
* Alf of debtor(s] rignt, Titfe ang interest (v property 26 U.5.C & 5327,

Amount of arrearage and other charges at time case filed inciuded in
secured claim, ifany. § 7,566.44

6. Unsecured Nonpriority Claim § 47,624.28

0 Check this box if: a) there is no collateral or lien securing your
claim, or b) your claim exceeds the value of the property securing it, or
if ¢) none or part of yvour claim is entitled to pricrity.

7. Unsecured Priority Claim.
X Check this box if you have an unsecured priority claim

Amount entitied to priority $__45.014.24

Specify the priority of the claim:
O Wages, salaries, or commissions (up to $4,925),* earned within 90 days befor
filing of the bankruptcy petition of cessation of the debtae's business, whichev
is earlier - 11 U.S.C. § 507(a)(3).
Contributions to an employee benefit plan - 11 U.S.C. 5 507(2){4).
Up 10 $2.2235% of Joposits toward purchase, lease, or rental nf propeny or
services for personal, family, or household use - 11 U.S.C. § 507(a}6).
Alimony, maintenance, or support owed to spouse, farmer spouse, or child -
11 U.S.C. § S07HaX7).
Taxes or penalties owed to governmental units - 11 U.8,C. & S07(a){8).
Other - Specify appiiable paragraph of 11 U.S.C. § 507} ).
Amounts are subject to adjusiment on 4/1/07 and every 3 years thereafter with

respect 10 Cases commenced on or after e date of adjusiment.

O 0O 0O4d

-

this proof of claim.

10, Date-Stamped Copy:
addressed envelope and copy of this proof of claim.

8. Credits: The amouat of all payments on this claim has been credited and deducted for the purpose of making

9. Supporting Documents: Artach copies of supporting documents, such as promissory notes, purchase
orders, invoices, itemized statements of running accounts, contracts, court judgments, morigages, security
agreements, and evidence of perfection of lien. DO NOT SEND ORIGINAL DOCUMENTS. If the documents
are not available, explain. If the documents are voluminous, attach a summary.

To receive an acknowledgement of the filing of your claim, enclose a stamped, self-

"ThiS SPACE 1S FOR COURT UsE C

Date
06/21/2004 ¢

Sign and print the name and title, if any, of the creditor or other person authorized to file

his claim (aiach copy of power of ittoaz. if any): 17; /_..d 350G .
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Proof of Claim

In the Matter of:

for

Internal Revenue Taxes

Department of the Treasury/Internal Revenue Service

MARC HAROLD & TRACIE KAY FERRIS
17800 FIREBIRD CT
FARMINGTON, MN 55024

Form 10
Attachment

Docket Number
04-32869

Type of Bankruptcy Cé
Chapter 13

Date of Petition
05/12/2004

The United States has not identified a right of setoff or counterclaim. However, this determination is based on available data ar
not intended to waive any right to setoft against this claim debts owed to this debtor by this or any other federal agency. All ri

of setoff are presarved and will be asserted to the extant lawful.

Secured Claims {(Notices of Federal tax fien filed under internal revenue laws before petition date)

Taxpayer Tax Date Tax Penalty to Interest to Notice of Tax Lie

ID Number Kind of Tax Period Assessed Tax Due Petition Date Petition Date Date Office |

XXX-XX-9797 INCOME 12/31/19%4 D4/27/20C% $1,429.00 $0.00 $1,360.37 D4 /2772001 DAKOTA

AXN-XX-9797  INCOME 1273171995 Q771372000 $2,580.00 $76.48 $2,120.59 04/27/2001 DAKOTA

$4,009.00 $76.48 $3,480.96
Total Amount of Secured Claims: .. . $7,666.44
‘Unsecured I;rioritv Claims under section 507{a}(B) of the Bankruptcy Code

Taxpayer Inter

1D Number Kind of Tax Tax Period Date Tax Assessed Tax Due Petitior
KXX-XX-9797 INCCOME 127317200 1 UNASSESSED LJABILITY $15,010.37
KNX-XX-3201 INCOME 1273172001 1 UNASSESSED LIABILITY $1,401.80
XXX~ XX- 9797 INCOME 12/31/72002 1 UNASSESSED LIABILITY $15,010.37
XN -%%-320 INCOME 1273172002 1 UNASSESSED LIABILITY $2,128.40
XK -XX-9TST INCOME 12/31/2003 1 UNASSESSED LIABILITY $8,857.30
X% - XX- 3207 INCOME 12/31/2003 1 UNASSESSED LIABILITY $2,606.00
$45,014.26

Total Amount of Unsecured Priority Claims: $45,018.24

Unsecured éenggg! Claims "

Taxpayer Intere

O Number King of Tax Tax Period Cate Tax Assessed Tax Due Petition
XX -XX-3201 INCOME 1273171958 1 UNASSESSED LIABILITY $1,301.60
AU-EX-9797 INCOME 1273171999 1 UNASSESSED LIABILITY $22,312.%4

XX-¥X-320% INCOME 1273171999 1 UNASSESSED LIABILITY $1,484.80 |

AN-AN-9797 INCO%E 12/31/72000 1 UNASSESSED LIABILITY $22,312.94 !

Xx-xx-3201 [ NCOME 1273172000 1 UNASSESSED LIABILITY $212.00 !

$47,624.28 :

Total Amount of Unsecured General Claims: =~ j$_47,:6'2:4.j 28

UNASSESSED UABILITY TAX CLAIME HAVE BEEN FILED BECAUSE THE DEBTOR HAS FAILED TQ FILE THE RETURN(S) FOR THE UISTED PERIODS. AS 500N AS THE DEBTGR FILES THE RETURNIS) WIT)

Iae at acnn'er oy | AW THIE LA WL aF alinlIeTEn

AR NECECCARAY
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In re: MARC HAROLD FERRI S
TRACI E KAY FERRI S
Chapter 13 BKY No. 04-32869

11. OTHER PROVI SI ONS -

The debtors will file as and when due any and all post-
petition federal tax returns of any kind; and will tinmely pay
as and when due, any and all post-petition federal tax
liabilities of any kind. Debtors failure to file as and when
due any and all post-petition federal tax returns of any Kkind,
or fail to tinmely pay as and when due any and all post-
petition federal tax liabilities of any kind, will constitute
grounds for dism ssal.

EXH BIT B



UNI TED STATES BANKRUPTCY COURT
DI STRI CT OF M NNESOTA
THI RD DI VI SI ON

In re: Bankruptcy Case No. 04-32869

MARC HAROLD FERRI S, Chapter 13
TRACI E KAY FERRI S,

Debt or s.
VEMORANDUM | N SUPPORT OF

OBJECTI ON TO CONFI RMATI ON OF CHAPTER 13 PLAN
AND MOTI ON TO DI SM SS

THE UNI TED STATES OF AMERI CA, by its attorney, Honorable
Thomas B. Heffelfinger, United States Attorney for the
District of Mnnesota, submts this nmenorandumin support of
its Objection to Confirmati on of Debtors Chapter 13 Plan and
Motion to Dism ss.

FACTS

The relevant facts are set forth in the Objection to
Confirmation and Motion to Dism ss and, to avoid duplication,
are incorporated by reference as if fully set forth in this
menor andum

OBJECTI ON TO CONFI RVATI ON

Al l owance of Claim Since no objection to the claim of

the RS has been filed, the claimis deemed all owed, pursuant
to section 502(a) of the Bankruptcy Code.

| RS Secured Claim Under 11 U S.C. 8§ 1325(a)(1), to be

confirmed, a plan nust conply with the provisions of Chapter

13 and ot her applicable provisions of the Bankruptcy Code.



Bankruptcy No. 04-32869
Pursuant to 11 U. S.C. § 1325(a)(5), for a plan to be
confirmed, the holder of a secured claimnust accept the Pl an.
Further, a plan nust provide that the holder of a secured
claimretain the lien securing the claim and either that the
value, as of its effective date, of property to be distributed
under the plan on account of the secured claimis not |ess
that the allowed anount of the claim or that the debtor wil
surrender the property securing the claimto the hol der of the
secured claim The Plan fails these requirenments. The IRS
has not accepted the Plan. Additionally, the Plan neither
provi des adequate paynents to fully pay the secured clai m of
the IRS, nor offers to surrender the property securing the IRS
secured claimto the IRS. As such, the Plan does not neet the
requirenments of 11 U S.C. 88 1325(a)(1) and (5) and,
t herefore, cannot be confirnmed.

| RS Unsecured Priority Claim Pursuant to 11 U S.C. §

1322(a)(2) all clainms entitled to priority under 11 U S.C. 8§
507 must be paid in full. Under 11 U.S.C. 8 1325(a)(1l), to be
confirmed, a plan nust conply with the provisions of Chapter
13 and ot her applicable provisions of the Bankruptcy Code.
Further, 11 U.S.C. § 1325(a)(6) requires the debtor(s) to
conply with the provisions of a plan. 1In light of these

provi sions, to be confirmable, a plan nust provide that al

claims entitled to priority under 11 U S.C. 8 507 will be paid
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in full and, further, nmust require the paynment of sufficient
funds into the plan so as to fully pay the clains entitled to
priority. Although the Plan specifies that all priority
claims will be paid in full, it fails to require paynents
specifically designated for the IRS priority claimto fully
pay that claim Nor does the plan otherw se provide for the
payment of sufficient funds into the Plan fromwhich the IRS
priority claimcould be fully paid. Consequently, this plan
is not confirmable under 11 U. S.C. 88 1325(a) (1) and (6).

Feasibility - Unfiled Tax Returns. Because the debtors

have not filed incone tax returns for 1999, 2000, 2001, 2002
and 2003 and Tracie Kay Ferris has not filed the incone tax
return for 1998, the actual anount of their tax liabilities
for those years is unknown. The IRS may be owed an additi onal
anmount, presently unknown, which increase its unsecured
priority and unsecured general clainms against the debtor. Any
tax liabilities due to the IRS for 2001, 2002 and 2003 are
unsecured priority taxes which nmust be paid in full; while any
tax liabilities due the IRS for 1998, 1999 and 2000 are
unsecur ed general taxes.

The debtors should be required to file their 1999, 2000,
2001, 2002 and 2003 tax returns and Tracie Kay Ferris shoul d
be required to file her 1998 tax return so that the Plan can

be properly eval uated. Whether the Plan conplies with 11
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US C 8§ 1325(a)(1), (4) and (6) cannot be determ ned until
t he actual anobunt and classification of the debtors' unpaid
tax liabilities is determ ned.

Feasibility - Post-Petition Tax Conpliance. Under 11

U S C 8§ 1325(a)(6), for a plan to be confirnmed, the debtors
must be able to make all paynments under the plan and conply
with the plan. For a proposed plan to be feasible the debtors
must be able to pay both the paynments called for by the plan
and their post-petition tax liabilities as they arise.
Ot herwi se, either the debtors m ght default on the plan in
order to pay or, performthe plan and not pay the post-
petition taxes as they conme due. 1In the latter case the tax
debts paid under the plan will sinply be replaced with new
unpai d tax debts incurred while plan is being perfornmed. But,
in either case, the fresh start contenplated by the bankruptcy
process will not occur. Consequently, a proposed plan that
does not provide for post-petition tax conpliance by the
debtors is not feasible and, therefore, not confirmable under
11 U.S.C. § 1325(a)(86).

Thi s proposed plan fails to provide that during the life
of the plan the debtors will file post-petition tax returns,
and pay post-petition tax liabilities, as and when they becone

due. To be confirmable, the proposed plan should be nodified
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to contain provisions providing for post-petition tax

conpl i ance.

MOTI ON TO DI SM SS

The failure of the debtors' plan to neet the requirenents
of 11 U.S.C. 88 1325(a)(1), (4), (5) and (6) is grounds for

di sm ssal of this case pursuant to 11 U S.C. § 1307(c).

CONCLUSI ON

For the foregoing reasons confirmation of the Plan should

be deni ed and this case should be di sm ssed.

THOVAS B. HEFFELFI NGER
United States Attorney

Dat e: July 7, 2004 By: /E/ DAVID L. ZGOSS
DAVID L. ZOSS
Speci al Assi st ant
United States Attorney
Attorney No. 1502-64
Galtier Plaza, Suite 650
380 Jackson Street
St. Paul, M nnesota 55101
Tel e: (651) 726-7375




UNI TED STATES BANKRUPTCY COURT
DI STRI CT OF M NNESOTA
THI RD DI VI SI ON

In re: Bankruptcy Case No. 04-32869
MARC HAROLD FERRI S, Chapter 13
TRACI E KAY FERRI S,
Debt or s.
_ORDER
At St. Paul, Mnnesota, this day of
2004.

This matter cane before the Court for hearing on
Confirmati on of Debtors Plan. The United States on behalf of
the Internal Revenue Service filed an Objection to
Confirmation and Motion to Dism ss and requested an Order
denying confirmation and for an Order dismi ssing this case.
David L. Zoss appeared on behalf of the United States. O her
appearances were noted on the record.

It appears to the satisfaction of the Court that the
debtors’ plan is not confirnmable.

| T I S THEREFORE ORDERED

1. Confirmation is denied.

2. The case is dism ssed.

Dennis D. O Brien
Uni ted States Bankruptcy Judge



